YEVGENIY PRIGOZHIN
DOUBLES DOWN ON
LAWFARE AS
INTELLIGENCE
COLLECTION

I realize that the Concord Management defense in
the Mueller indictment is intended to be
nuisance lawfare. As noted, Mueller even moved
four DOJ attorneys onto the team to manage with
an onslaught of such nuisance filings.

But I am rather fascinated by the fight over the
protective order.

As I noted, back on June 13, Mueller’s team
objected to Concord’s demands that they get to
share information with Yevgeniy Prigozhin
without first requiring him to come to the US to
get the intelligence. In a typically snotty
response, Concord not only demanded that they
get to share the information, but specifically
requested they not receive all the personal
identifying information in discovery; they just
want the more substantive stuff showing
informants and networks of communication. I took
it as a concession that Prigozhin didn’t need
the PII, because he already stole it, so the
only thing new he would need is the stuff with
intelligence value.

The two sides have just submitted a draft
protective order with a brief laying out their
disagreements. As this passage makes clear, the
key dispute is whether Reed Smith can share
sensitive information with nationals of the US
and individual officers of Concord, and whether
Reed Smith can share sensitive information with
a co-defendant who refuses to show up before the
court.
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11.  In the first instance, disclosure of Sensitive materials shall be limited to defense
counsel, as defined above, as long as defense counsel is a national of the United States, and
individual officers and employees of Concord Management designated by defense counsel. If
defense counsel believes it necessary to disclose Sensitive materials to additional
parties—including but not limited to (a) persons retained by defense counsel to assist in the
defense of the criminal case; (b) persons who are interviewed as potential witnesses; (c) counsel
for potential witnesses; and (d) individual officers and employees of Defendant Concord
Management designated by defense counsel—defense counsel may ex parte request approval from
the Court to make such a disclosure. Notwithstanding the preceding sentence, no co-defendant
charged in this criminal case, whether individual or organizational, shall be deemed an authorized

person for purposes of reviewing Sensitive materials until the co-defendant appears before this

As Reed Smith has already made clear, there are
only two people at Concord they want to share
information with. One is Prigozhin, a co-
defendant.

Finally, during the June 15, 2018
hearing, the Court asked defense counsel
for information regarding the number of
officers and employees of Defendant
Concord. Concord has two statutory
officers as required under Russian law,
a General Manager and a Chief
Accountant. The General Manager is co-
defendant Yevgeniy Prigozhin, who has
decision making authority. The Chief
Accountant is not responsible for the
day-to-day activities of the company and
does not have decision-making authority.
Undersigned defense counsel has
represented to the Special Counsel’s
Office, at present defense counsel needs
to disclose discovery materials to only
two individuals at Concord, Mr.
Prigozhin, and the Head of the Legal
Department (who is not a co-defendant
and does not have decision making
authority).

It’'s the two other details that give up the game
though. First, the defense not only wants to
share information with someone who won’t show up
to face his charges, but they also want to
explicitly avoid being bound by the jurisdiction
of the court.
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defined above, subject to the conditions set forth in this Order. No person described in this
paragraph shall have access to the Sensitive materials until he or she has (a) been provided with a
copy of this Order; and (b) certified that he or she has read, understands, and agrees to the terms of
this Order and has manifested his or her assent to be bound thereby, and to be subject to the
jurisdiction of the Court, by signing a copy of the attached Memorandum of Understanding of the
Protective Order. Copies of any signed Memorandum of Understanding shall be maintained by

defense counsel and be made available to Court for review if requested.

That is, Reed Smith is saying they want to share
information with the Head of Concord’s Legal
Department and Prigozhin without either having
to be bound by the jurisdiction of the court,
which would make the order virtually
unenforceable.

And then Reed Smith wants to dodge jurisdiction
of the court themselves, by refusing to babysit
those who won’t be bound by jurisdiction of the
court when they review sensitive material. They
deem that “onerous.”

15. Neither defense counsel nor any person authorized by this Court is permitted at any
time to inspect, review, or discuss Sensitive materials outside of the U.S. offices of Reed Smith
LLP, without prior permission from of this Court. Defense counsel or a designated and identified
employee of Reed Smith LLP must accompany any person at all times while he or she is reviewing

Sensitive materials at U.S. offices of Reed Smith LLP, unless otherwise authorized by this Court.

Reed Smith has made a show of agreeing that none
of this stuff will leave the country. They’'re
just refusing to sign a document that will
prevent, say, the unnamed Head of the Legal
Department from sticking stuff in his socks and
taking it back to Prigozhin (who’s not going to
show up to the US to read any of this), and with
him, Putin.

Honestly, I think the question of whether
Prigozhin can be prohibited from helping to
defend his corporation without showing up to the
US to be arrested will be an interesting legal
fight.

Here’s the thing: First, I don’t think Dabney
Friedrich is dumb enough to fall for the two
little moves at the end, and I assume she’ll
guard her own authority enough not to invite
some Russian lawyer to abuse her authority.

Moreover, given that her interim protective
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order limited all review of sensitive materials
to the defense counsel, see seems inclined to
side with Mueller’s team.
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